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About this guide

Most married and de facto couples acquire assets (such asreal estate
and motor vehicles) and liabilities (debts) during their relationship.
Finalising arrangements for property (and for childrenif you have them)
can cause conflictand tension, and be emotionally draining.

While the majority of couples resolve things satisfactorily and move on
with theirlives, it does take time.

This guide will help you with the process of dividing up your property.
The main emphasis is on how family dispute resolution (FDR) can help
you through this process.

Who is this guide for?

This guide is for all married or de facto heterosexual, gender diverse and
sexually diverse couples who separated on orafter1March 2009, (or, in
South Australia, on or after July 2010) with or without children.

De facto and married couples who separated before these dates can
choose to settle matters of property division or adult financial support
(spousal maintenance) under their own state or territory laws or under
the Australian Family Law Act 1975 (Cth). Alawyer can advise which path
ismost suitable foryou.

While the Family Law Act applies across the majority of Australia, in
Western Australia de facto and married couples remain subject to
state law about property division and adult financial support. Affected
couples should discuss this with their lawyer.

About this guide



Things to know before you get started

The importance of legal or financial advice

This guide gives general information about the law. It does not replace
the need to seek appropriate legal or financial advice.

& Where you see this exclamation mark symbolin this guide, it means
that we recommend you gainlegal or financial advice on the topic.

Contacting alegalinformation service oradvice line is usually considered
to be different from obtaining ‘independentlegal advice’ (defined on
page 35) from alawyer.

Evenif thereisvery little dispute between you and your former partner,
the same lawyer cannot act for both of you. To avoid a conflict of interest
each of you should engage a separate lawyer.

Having children does not affect your ability to finalise property
You may have children together oryour children may be from a previous
relationship. Youmay have been part of a blended family. None of these
circumstances affect your ability to finalise your property.

Defining the ‘Court’

Inthis guide, ‘Court’ refers to both the Federal Circuit and Family Court of
Australia and to the Family Court of Western Australia.

Glossary

Some terms used inthis guide carry a specific legalmeaning. Formore
information, see the glossary on page 34.

Client testimonials

Allnames usedin client testimonials in this book have been changed for
privacy reasons.
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& Not covered in this book:

Living arrangements for children =

Negotiating children’s living arrangements can be

difficult and emotional. Relationships Australia’s booklet =
Share the care: Parenting plan—Collaborative parenting =~
apart offers some assistance with this process. "’

Other Relationships Australia handbooks that may help
at thistime are:

Men and separation—Navigating the future
Women and separation—Managing new horizons

To download digital copies, scan the QR code
orvisitrelationships.org.au/ra-information-booklets

For printed copies, call 1300 364 277.

Adult financial support (spousal maintenance)

While we recommend that you seek individual advice specific to your
situation, generalinformation about spousal maintenance is available
at fcfcoa.gov.au/fl/fp/spousal-maintenance

6  Aboutthisguide
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Anintroduction to property

Whatis ‘property of arelationship’?

Most couples have some idea as to what is classed as ‘property’ but
there are also some common misconceptions about what is considered
‘property of arelationship’ when negotiating a property agreement.

Property of arelationship willinclude:
all assets (things you own) held by you and your former partnerin
joint or separate names such asyour:
o familyhome
o holidayhome
o carsandboats

o household effectsranging from stereo, TV and home theatre
throughto cups and saucers

o personalitemslike jewellery and clothing.

allassets underyour own or your former partner’s control such as:
o abusiness

o superannuation

o ashareinanextended family business orinvestment property
held under afamily trust.

allliabilities (things that you owe money on)injoint or separate
namessuch as:

o mortgage debts

o creditcards

o ‘buynow, pay later credit services
o hire purchase agreements.

It may alsoinclude property you held in your own name before entering
into the relationship, or property you have acquired since separation.

Propertyincludes companion animals (pets) where parties dispute the
ownership of acompanion animal after separation.

Afairshare-Negotiating your property settlement 7



Your property agreement

Relationships Australia works every day with separating couples on
property matters through our family dispute resolution (FDR) services.
We believe that negotiating your own mutually acceptable property
agreement (where safe to do so) may be the best way to finalise the
separation of assets and liabilities.

See page 15 for more information about FDR.

What is a property agreement?

A property agreementis adocument that sets out how you and your
former partnerwill divide up your property.

What are the advantages of negotiating a property agreement?
It minimises the cost of lawyers and avoids adversarial Court
processes.

It allows you to be part of the process rather than having a decision
imposed onyou by a Court.

It can provide a speedy resolution.
Thereislikely to be less emotional toll orimpact on children.
ltisanimportant step towards ending the financial relationship

betweenyou and your former partner.
How do we negotiate a property agreement?

A property agreement is best negotiated using FDR (see page 15)
with advice fromlawyers or financial planners as required.

Many initial services are available atlow or no cost.
To get started, contact:

the Family Relationship Advice Line on 1800 050 321
Relationships Australia on 1300 364 277.

Sometimes people benefit from emotional support when they are
negotiating financial settlements. A counsellor can be a good person to
talk toif you find the process of financial separation emotionally difficult.

To find a counsellor, lawyer, or financial planner see "Where to get more
support’, page 49.

8 Anintroduction to property



Whatis the process?
The process that most people follow from separation to their property
settlementinvolves:
identifying whatisincludedin the property pool
negotiating the division of the pool by way of a property agreement
formalising the agreement to achieve a property settlement.

I . Family
Family Dispute Resolution Court
Resolve Identify Negotiate Finalise
> urgentliving '>|oroperty property property > Pl
settlement
arrangements pool agreement  agreement

r T 1 1

Legaladvice, financial advice and counselling

Your process may have some differences. The important thing to
rememberis thatlegal advice, financial advice and other support
services are available along the way. See "Where to get more support’,
page 49.

What if we can’t agree in FDR?

There are other options forresolution (see ‘Alternatives to FDR’, page
31). However, these normally involve lawyers and may involve
significantly more time and cost.

Afairshare-Negotiating your property settlement 9
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When separation happens

First, resolve urgentliving arrangements

Separation may have been coming for quite a while oritmay come as a
total shock. Resolving your new living arrangements is vital. This means
agreeing with your former partner on a temporary living arrangement.
Once thisis done you can start thinking about your property
agreement.

At thistimeitis easy to be overwhelmed by a thousand feelings and
questions. It may be helpful to talk about the options with someone
whois notyourformer partner.

The following services are agood place to start.
Family Relationship Advice Line: 1800 050 321
Relationships Australia: 1300 364 277

To find additional support services, see page 49.

Who should leave the home? &

There are norules about who should move out. We advise you to
consider factors such as who will have primary care of childrenin the
short term, and your individual financial circumstances.

It's alsoimportant to consider the effect any move may have on
children, and whether there are risks to the safety of you oryour
children from ongoing conflict between you and your former partner.

Should | stay or should | go?

Considerleaving the home if staying there is affecting your own or
your children’s safety.

Leaving yourhome willnot affect yourlegal entitlementstoa &
shareinthe property of arelationship.

Leaving your home may limit your future access to property or
personal or financial documents, particularly if family violence
isinvolved. Consider taking photographs of furniture and making
copies of important documents if you planto leave (see ‘Financial
checklist’, page 37).

When separation happens



What if we can’t agree? &

If you are unable to agree, seek family dispute resolution (FDR) (see
page 15)orlegal advice (see page 17).

Case study: Peter and Belinda

Peter and Belinda have 2 children. Peter works full-time and
Belindais a casual worker with primary care of their children.

After some discussion they agree that the children should
stay in the family home.

As Peteris working full-time, he willmove into rentalaccommodation
until they have finalised their property issues. They also agree that
Peter can access some of theirjoint savings to coverrent and

the purchase of basic furniture and household items to setup his
accommodation.

Keep track!

Itisimportant to keep track of all your property until your
property agreementis finalised and settlement is reached.
This can sometimes be difficult, particularly if not all the
assetsareinjoint names. You may need to seeklegal

advice before separation about how to protect your existing property

until your property settlementis completed.

Afairshare-Negotiating your property settlement
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Who will pay the bills if one of us moves out of the house? &

There are no setrules about this. It willdepend on you and your former
partner’s financial circumstances.

Itisimportant to deal with the bills, debts and ongoing costs of
maintaining the property of the relationship as soon as possible. This
way you willminimise penalties or costs associated with non-payment
of debts.

Canwe be separated under the same roof and still finalise our
property agreement?

Yes. You may or may not still be living together as a couple (cohabiting).

Sometime couples cease theirintimate relationship but continue to
both stay in the family home.

You can still finalise your property agreement during this period and
attend FDRif you wish.

Case study: John and Aneetha
Who should pay the mortgage?

Johnand Aneetha both work, but John earns substantially

more than Aneetha. Over the years, bills and mortgage

payments for the family home have been paid out of ajoint account
into which both have paid theirincome. Although Aneethaiis stillin the
home, sheis unable to cover the mortgage payments and contribute
to billson herincome alone.

To ensure that the costs associated with the home are covered, they
do abudgetand at their first FDR session they discuss what they
caneach affordto pay. Johnand Aneetha agree that John will pay
the mortgage payments, whilst also paying rent for his alternative
accommodation untilthe homeis sold.

When separation happens



Arrangements and decisions about family pets

Under Australian family law, a ‘companion animal’, more commonly
known as a family pet, is an animal that is kept primarily for
companionship. It does notinclude animals kept for assistance,
business or scientific reasons.

Most couples will be able to work out arrangements for their family
pets after separationincluding who will own, care for and take
responsibility forany associated costsrelating to pets.

Decisions about pets and other animals you own, are usually sorted out
as part of property settlement. However, if you and your former partner
are unable toreach agreement about your family petin FDR, Australian
family law allows parties to apply to the Court to determine who will
ownthe pet going forward. The Court willnot make decisions about
arrangements to share the care of pets.

If youwould like to make decisions regarding your family petin FDR
(see page 15), please talk to your FDR practitioner. The practitioner
may recommend you seek legal advice specifically inrelation to your
family pet and the nature of the issues you wish to mediate.

How does separation affect my will? A\

If you're married, a divorce may automatically render your existing
willinvalid. Separation however, does not automatically revoke a will,
whetheryou are married orin a de facto relationship.

Therefore, any will thatis valid at the time of separation will continue
to bevalid afterthat date, and so any property you have left to your
former partner may pass to themif you died.

You may wish to amend your existing will or make a new one soon after
separationtoreflect your changed circumstances.

Afairshare-Negotiating your property settlement
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Financial assistance for separating
parents

If you think you may be eligible for assistance as a single
parent, contact the Services Australia Families Line on
13 6150 orvisit servicesaustralia.gov.au

Forinformation about your eligibility or liability for child support, call
the Services Australia Child Support Enquiry Line on 131272 or visit
servicesaustralia.gov.au/separated-parents

Family dispute resolution

Itis worth seeking family dispute resolution as early as possible during
separation. It can:

assist you to work out aviable short-term plan while you are
finalising your property agreement

help youresolve short-termissues and set the scene for future
planning.

Read more onpage 15.

‘ Iwas so glad | listened to my counsellor and attended FDR soon
afterwe separated. We were able to agree to share the bills until
the house was sold and | stopped worrying so much.’

—Rosie

14  Whenseparationhappens
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Family dispute resolution (FDR)
and your property agreement

What is family dispute resolution?

Family dispute resolution (FDR) is the term used to describe a service
provided by accredited FDR practitioners to support parties who wish
to try toresolve disputes outside of Court.

FDRis also sometimesreferred to as ‘mediation’. In FDR the separating
coupleis assisted by a qualified, accredited and impartial FDR
practitionertoreach a mutually satisfactory agreement about property.

The role of the FDR practitioner

The FDR practitioneris animpartial person whose roleis to assist youin
reaching anagreement.

The practitioneris not able to give legal advice and will not dictate to
youwhat options you should be considering. Itis the FDR practitioner’s
role to ensure you are both supported during the process and that you
eachfeel able tonegotiate freely.

A fair process

In FDR, each person has the opportunity to speak withoutinterruption,
andrespond to matters that the other person puts forward.
The processis designed to:
meet both parties’ needs—you have the opportunity to negotiate
arrangements that meet your needs as a separating couple

aid negotiation—if you maintain a fixed position and are not willing to
negotiate, you may not reach agreementin this process.

FDR can be delivered with both partiesin the same room (joint) orin
separate rooms (shuttle).

Evenif youcan'treachagreementin FDR, agreement may still be
possible with the assistance of lawyers. Any work you have done to
identify theissues in dispute can stillbe useful ina more legal setting.
For detailed information about the FDR process, see page 21.

Afairshare-Negotiating your property settlement 15



Is FDR compulsory?

As at July 2026, itis not compulsory for couples to attend FDR
for property and financial matters, although this requirement
may change in the future.

Attempting FDRis, however, one of the ways to meet the Court’s
requirements for starting a financial or property case. Formore
information, see ‘Pre-action procedure for financial or property cases’,
available at fcfcoa.gov.au/fl/pubs/pre-action-financial

Is FDRright for every situation?

FDR may not be right for every situation. Situations where FDRis not
recommended include:

where there is family violence or child abuse and these factors
impact your ability to negotiate freely, forexample, where one
person cannot make decisions on an equal basis with the other
because they feelintimidated orunsafe

inurgent situations, forexample, if children have not beenreturned
from avisit, orif one party thinks that the other might take or
damage property that they are entitled to

where one personrefuses to participate in FDR

where the ability of one orboth people to negotiate freely is
affected by mentalillness oradrug oralcohol abuse problem

where thereis aconcernabout non-disclosure of relevant
information.

Seeklegaladviceif you are in one of these situations. &

See ‘Where to get more support’, page 49.

Safety

If you orsomeone you know isin danger,
callemergency services on 000.

16 Family dispute resolution (FDR)and your property agreement
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Legal advice—Before FDR and along the way

Most people are not clear about how family law operates inrelation to
property division. Information from well-meaning friends or relatives can
lead to misunderstanding or confusion about your own situation.

FDR practitionersrecommend that you seek legal advice before you
begin FDR and at appropriate times throughout the process.
Properlegal advice:

avoids unrealistic expectations about the possible outcomes

speeds up the negotiation process

ensuresyou are informed and prepared before making decisions.

You should inform your lawyer that you are intending to use the FDR
processtotry andresolve yourissues.

How to find a family lawyer

Ask friends and family if there is someone they recommend, or
contact your state or territory law society (see page 54).

Contactyourlocallegal aid office orlegal aid commission to find out
whetheryou're eligible forlegal aid (see page 55).

Questions to ask your lawyer

What are the best, worst and most likely possible legal
outcomes and the likely costs?

How longis the process likely to take and when should |
come back for further advice?

Any advice you receive from yourlawyer should be in writing.

How to minimise yourlegal costs

Seepages 37-48 for types of financial and property information
you need to take to yourlawyer.

Afairshare-Negotiating your property settlement 17



Financial advice—Before FDR and along the way

You may need to get some independent financial advice from a financial
planner oraccountant or speak to yourlendinginstitution before you
start family dispute resolution. Good advice can help you understand the
financialimpact of different ways of dividing property.

During the FDR process financial advice may be required again,
particularly regarding proposals for allocating superannuation.

Financial services that canhelp arelisted onpage 52.

Questions to ask your financial planner

Am lin afinancial position to buy my former partner out?

Could | obtain amortgage that would enable me to finance
myselfinto another property?

Canlaccess any portion of my superannuation before I retire?
Canlrefinance to manage my debts?

18 Family dispute resolution (FDR)and your property agreement



Am | ready for FDR? Things to consider

Have Iresolved my urgentliving arrangements, including:
o housing?

o financial assistance?

o childsupport?

Canlthink clearly and talk constructively about the issues?
Is my former partner willing to participate?

Dol have enough information about my rights and
obligations?

Do I feel safe to attend FDRin the same space as my former
partner without being intimidated by them?

Do | feel safe to attend FDRin a different space frommy
former partner without beingintimidated by them?

Have | soughtlegal and/or financial advice?

If you're unsure whether you're ready to participate in FDR with your
former partner, aninitialmeeting with an FDR practitioner on your own
canbe helpful. Thisis usually the first step in FDR (see page 21).

Choosing an FDR practitioner or service

FDR services are provided by organisations such as Relationships
Australiain all Australian states and territories, and through Family
Relationship Centres which are funded by the Australian Government.

While Family Relationship Centres deal primarily with parenting
disputes, they may also assist with more straightforward property
matters.
To find an FDR practitionerin your area:
visit familyrelationships.gov.au
call Relationships Australia on 1300 364 277 or visit
relationships.org.au/contact

You donotneedtohave childrento access FDR. All separated couples
canaccessthe service.

Afairshare-Negotiating your property settlement 19
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Accessing counselling for more support

Feeling supported throughout the FDR processisimportant.

Attending counselling before or during the process may
assistyouinlooking afteryour emotional wellbeing. See ‘Where to get
more support’, page 49.

Alternatively, you may choose to see your general practitioner (GP) to
discuss options to support your health and wellbeing.

‘ Irealised after talking to my FDR practitioner that | was just too
angry about my partnerleaving to be able to discuss money stuff,
| spoke to my GP who referred me to a counsellor. Now | am much
more in control of my emotions and ready to think about the
future.’

—Anoop

20 Family dispute resolution (FDR)and your property agreement



The FDR process: What to expect

Intake

Before any joint sessions, you will usually meet separately with the
FDR practitioner for anindividual session. This way the practitioner
can obtain background information that will assist you both during the
process.

The practitionerwill also give you information about the nature of the
FDR process, theirrole and how you can best prepare and participate.

The practitionerwillthen decide if you are both ready for the dispute
resolution process, able tolook afteryour owninterests and able

to negotiate freely. Sometimes it may be appropriate to postpone
FDR andreferone orboth of you to other services for assistance with
coping with the separation first.

The ‘Dos’ and ‘Don’ts’ of FDR

Your behaviour towards your former partnerin the FDR
process can play animportantrole in determining the
success of the process.

Do:

be preparedtolisten

avoid expressing highly emotive opinions such as ‘“You've never
evenworked!" or “You've always spent too much money’

be open to negotiation.
Don't:
deliberately antagonise your former partner

interrupt or talk over your former partner
maintain a stubborn fixed position.

Afairshare-Negotiating your property settlement
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Full disclosure

FDRis more effective when parties have fully and frankly disclosed to
each other theirrelevant financial information and documents during
the FDR process.
You have an ongoing duty to give this full and frank disclosure when:
you are preparing fora Court proceeding; or
you are a party to a Court proceeding.

If your matter proceeds to Court at alater date, you will also have a duty
to give this fulland frank disclosure to the Court.

Parties who are preparing for orengaged ina Court proceeding
inrelation to theirfinancial or property dispute may face legal
consequences from the Court if they have not provided fulland frank
disclosure of all relevant financial information.

Where a party has failed to provide full and frank disclosure during Court
proceedings or the preparation for Court proceedings the Court may:
take thisinto accountin a property settlement order
make ordersinrelationto costs against the personwho failed to
disclose
make ordersinrelation to disclosure
impose sanctions for contravention of an order
punish a party for contempt of Court
stay ordismiss the proceedings.

Aproperty settlement may be ‘set aside’ (cancelled)if it is established
later on that there was not full disclosure at the beginning.

You are not, however, expected to know everything about your former
partner’s financialinformation. Sometimes one former partneris not
fully aware of the other’s financial affairs such as superannuation details,
actual salary, family investments or debtsinthat person’s name alone.
This can often be the case evenif you have jointaccounts and have a
regularbill-paying system.

If you have concerns about financial disclosure, orif participatingin
financial disclosure couldincrease risk to your safety or your children’s
safety, you cantalk to your FDR practitioner or obtainlegal advice.

22  TheFDRprocess: What to expect



The first session after intake: Identifying your
property pool

The first session afterintake is usually a joint session. If you or your
former partner don’t feelready for ajoint session, of if there are safety
risks, other options are available.

This might be individual sessions, or ‘shuttle mediation’ in which you
and your former partner are seenin separate rooms by the same FDR
practitioner, oreven by 2 different practitioners.

To start with, the FDR practitioner(s) will try to identify the property of
the relationship. Thislist of assets and liabilities is what is commonly
called the ‘property pool’.

Thisincludes not only things you own, but things you owe money on.
They may be owned individually orjointly or by a family trust or family
company or business. It caninclude property you brought to the
relationship and property you had when it ended.

The value of anassetis not what you paid for it during the relationship;
itisthe ‘current market value’ at the time of your negotiations or at any
hearing of the Court.

‘ My carwent into the property pool. | thought it was mine because
paid foritanditwasin my name. Butit wentinjust the same.’

—Fatima

How can | establish the value of the assets?

Forsome items such as real estate or cars you can obtain
market appraisals from agents or auctioneers, oruse recent
valuations obtained for refinancing orinsurance.

You may agree with your former partner to engage a qualified
valuer to assess the current market value of assets. You may then
agree to share the costsjointly with your former partner.

To determine the value of superannuation you may need the help of
a superannuation expertif you have acomplex scheme.
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What goes into the property pool? &
All property of the relationship is considered part of your ‘property pool’.
Assets mayinclude:

real estate, including the family home
cashinbankaccounts, bothjoint and separate
shares

superannuation

certainlife insurance policies

motor vehicles, boats, trailers
householditemsincluding items of value, such as antiques or artwork
jewellery

tools of trade

capital gainonreal estate - i.e. gainin market value
assetsinbusiness, former partnership, company
windfalls or winnings.

Liabilities mayinclude debts such as mortgages, loans, credit cards, hire
purchase agreements and personal debts.

24 The FDR process: What to expect



Ongoing sessions

Once you have identified your property pool, the practitioner will
help you identify your main concerns and wishes over your property
division. Usually couples need more than one session to negotiate their
property agreement.
Further sessions usually involve:

gathering more information

negotiating

considering options.

Forexample, you may want to avoid selling the family home to ensure
that your children remain in familiar surroundings.

You may wish to consider contributions and your personal future
needs. Your practitioner can help you identify what’simportant to you.

‘ Robert said his superwas important to him. I said, “Fairenough, but
Ineed to be able to buy anotherhome.” | was pleased that we were
both able to make this clear.’

—Sancia

Afairshare-Negotiating your property settlement
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Contributions /)

The way the property poolis divided can be affected if you oryour
former partner have made significant contributions to the relationship
initially or during your relationship.

Contributions may be financial, non-financial, homemaker or parenting
innature, forexample:

salary orwages

housekeeping

child care

maintenance

gardening

renovation

dinner parties for business clients

bookkeeping or organisation of clients for family business.
Thisis where the ‘homemaker’ contributionis considered. Forexample,
if one partnerworked full-time for awage or salary and the other cared

forthe children, both the financial and the homemaker contributions
must be considered.

Sometimes, contributions may not have been made directly by the
parties themselves, forexample:

inheritances or gifts from family, including monetary gifts and
valuable householditems such as artwork or antiques

loans fromrelatives
redundancy payments

compensation and damages payments relating to employment or
personalinjury

Forsome people, making contributions during a relationship was
made more difficult because of certain experiences or events during
the relationship. You may wish to discuss factors that have impacted
your ability to make contributions such as the effect of family violence
by one party to the other. Some contributions are harder to assess or
‘give adollarvalue’ than others. It may help to seek legal advice and/
orfinancial advice to support your decision-makinginrelation to these
types of contributions.
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Dollars and sense

When negotiating a property settlementin FDR, don't

try and calculate your contributions down to the last

dollar. It can be counter-productive, particularly as there

are arange of non-financial contributions that Australian
family law sees as valuable but which are not easily measured.

Your current and future circumstances

You may also want to consider factors such as:
eachparty’'sage and state of health
each party’sincome earning capacity and future financial resources
eachparty’sreasonable future standard of living
parenting arrangements and care of childrenunderthe age of 18
current and likely future financial support of your children

the need foreither person to provide appropriate housing for a child
of the marriage whoisaged underthe age of 18

the effects of any family violence (from one party to the other) on your
current and future circumstances. Read the fact sheet ‘Family law
(property) changes from 10 June 2025’, available at
ag.gov.au/families-and-marriage/publications

the impact of any material wastage of property or financial resources,
such as harmful gambling and whether this was caused intentionally or
recklessly by either party

any liabilities incurred by either or both of the parties, the type of
liability and the circumstancesrelating to the liability.
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Concluding sessions

While participating in FDR may support you toreach agreementona
financial division of property, it'simportant to take additional steps to
ensure your agreementis legally binding (see page 29).

Before you sign on the dottedline &

It canbe tempting to breathe a sigh of relief afteryou

reach anagreement about property settlementin FDR.

However, it’s very important to seek legal advice and

support to finalise your property settlement agreement

inaway thatis legally enforceable (see page 29). We suggest that
you obtainlegal and financial advice before signing any documents
prepared inrelation to your property settlement.

Once a binding financial agreement has been signed or a consent
orderhasbeenaccepted by the Court, itis not generally possible to
change your mind and seek a different property agreement.

Important questions to consider

Isit possible forme to carry out this proposed agreement, both
financially and legally?

Isit realistic and can | afford the proposedrepayments on debts
suchasamortgage?

Have | considered all the costs associated with making a legally
binding agreement such aslegal fees and any other fees
associated with transferring property?

Dol needthe assistance of a financial planner, accountant or
other specialist advisor to understand the consequences of the
proposedagreement?

How long will it take to put the proposed agreement in place and
canlmanage my finances adequately during that time?

Once you and your advisors are satisfied, you can sign the agreement.
Thisis a key milestone in moving forward.

To learn about ways you can finalise your agreement see the next
section ‘Finalising your property agreement’.
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Finalising your property
agreement

While you may have reached agreement and have a
documentinyourhands, youragreementis notlegally binding unlessiit
is putinto one of the following formats:

Consent orders, approved by the Court

A binding financial agreement, organised outside of Court

Thisis acompletely new and different phase of the process, whichis
unrelated to the FDR process you have just completed.

Consent orders
With lawyers

We recommend that you use lawyers for advice and assistance to
draft consent orders. This can help ensure that the documents are
completed correctly before being filedin Court.

To find alawyer, see page 54.

Without lawyers

If you and your former partner have reached an agreement between
yourselves about how to divide your property, you may wish to
apply directly to the court togetherfora consent order. Forms and
information about how to apply for consent orders are available:

inmost states and territories from the Family Circuit and Family
Court of Australia at fcfcoa.gov.au

in Western Australia at familycourt.wa.gov.au

These websites provide information about how to complete the
applicationforconsent orders, examples of the orders youmay be
seeking, and the additional documents you are required to file with your
application.

If you're unsure about how to complete the forms or want more
information about other options available for finalising your agreement,
you can contact yourlocallegal aid service or advice line. See page 54.
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What does the Court consider when | apply for consent
orders?

The Court will consider the overall effect of consent orders on
you and your former partner.

Here the Court stands back and considers the actual assets, liabilities
and superannuation each of youwould end up with, as well as the
proposed percentage split of assets and superannuation to determine
whether the proposed outcome would be just and equitable.

The Court has a wide discretion over this and there is no standard
formula.
What does this mean for me?

There are arange of legally acceptable outcomes depending on your
particular circumstances.

Ask your lawyer about your best, worst and most likely outcomes. If you
know what your former partner’s perspectives or proposals might be, it
can be helpful to share this with your lawyer when seeking advice.

A binding financial agreement VAN

Abinding financial agreementis negotiated and finalised through lawyers.
It mustbeinwriting.

Advantages: It does not have to be approved by the Court, and is
legally binding.
Disadvantages: You must engage a lawyer which can be expensive.

Property settlement, the end of the process /\

With Consent orders or a binding financial agreement in place you have
completedthe process and achieved your property settlement.
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Alternatives to FDR

While this guide focuses on FDR as the preferred means to negotiate
your agreement, there are other methods you can use:

Make aninformal arrangement.
Use lawyers to propose an agreement.
Obtain a Court-ordered property settlement.

Make aninformal arrangement

You and your former partner may decide to divide up all assets and
liabilities between you without any assistance or formal written
arrangements. You may find resources available online that are helpful
foryour situation.

Advantages

Minimal use of lawyers. Low cost.

Disadvantages

If youneedto transferreal estate orassets such as vehiclesinto different
names, you may incur government charges and fees on the transfer.

Informal arrangements are not legally binding. This means that at some
future time either of you may pursue further claimsin Court.

If one of you does not stick to yourinformal arrangement you may have
to make an application to the Court. You must do this:
within one year from the date your divorce is final if married or
within 2 years from the date your de facto relationship ended.

You should seeklegal advice about the risks of this approach. &

‘ My settlement was completed privately two years ago using an
informal agreement. Now my ex wants half of my super! This was
not discussed by us at the time. Now | wish | had got advice about
how to make the agreement binding.” —Theo
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Use lawyers to propose an agreement

If your former partner has not been willing to participate, oryou have
beenunable to negotiate an agreement in FDR, you may wish to
engage alawyer to provide advice and negotiate on your behalf.

This would normally mean your lawyer dealing with your former
partner’slawyer to resolve the dispute prior to applying to the Court.

Your lawyer may suggest arbitration or collaborative law as alternative
ways of resolving your property dispute. Both these optionsinvolve
parties havinglegal representation but are designed to be more cost
effective and faster alternatives to the Court system.

Arbitration: Aprocess outside the Court system in which parties to
adispute presentarguments and evidence to an arbitrator, who
makes a determinationtoresolve the dispute.

Collaborative law: Anon-adversarial approach toresolving
disputesinwhich parties, their lawyers and other experts enterinto
aformalagreement to focus on settlementrather thanlitigation.

You should seek advice fromyourlawyer about whether these &
options are available inyour state or territory, and whether they
are suitable for your circumstances.

Advantages
You do not have to negotiate directly with your former partner.

Disadvantages
Higherlegal fees andless control over the process.

Alternatives to FDR



Obtain a Court-ordered property settlement A\

This optionis alastresortif:

your former partner will not participate in any discussion or dispute
resolution with you or

you cannot agree on the division of property, even after FDR or
lawyer-assisted negotiation.

Thisisinevitably a costly process anditislikely to lower the value of the
property pool, if settlementis notreachedin the early stages of Court
proceedings.

Sometimes this optionis unavoidable, particularly if thereis an urgent
need to protect property that your former partner may be trying to
hide, sell or give away to avoid it being included in the property pool.
Youwillneed to getlegal advice in this situation.
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Glossary

Adult financial maintenance or spousal maintenance

Financial support sought, or paid, by one partner for the support of the
other partnerintherelationship.

Assets

ltems of value owned by either party to the relationship. Assets can
be physicalitems of value such as vehicles, real estate, furniture or
jewellery, or may be things such as shares or superannuation that have
arealisable value.

Cohabitation

Anarrangement whereby 2 people decide to live togetheron along-
term or permanent basis in an emotionally and/or sexually intimate
relationship. The termis most frequently applied to couples who are
not married.

Consent order

Alegally-enforcable document signed by both parties and approved
by the Court which sets out agreements between parties.

Court

The termused in this guide to refer to both the Federal Circuit and
Family Court of Australia, and the Family Court of Western Australia.
De facto

A couplerelationship between 2 people, who are not married or
related by family, but who live together as a couple ona ‘genuine
domestic basis’.

Divorce

The dissolution of amarriage under the Family Law Act. An application
fordivorce does not deal with the alteration or division of property
between parties but simply brings a legally recognised end to the
marriage.
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Family dispute resolution (FDR)

A structured process such as mediation, where a qualified and
accredited FDR practitioner helps parties, who may be affected by
separation ordivorce, toresolve some or all of their disputes with each
other. FDRis sometimesreferred to as mediation.

Family dispute resolution practitioner

A practitionerwho has been accredited under the Family Law Act 1975
(Cth)to provide FDR services.

Family Law Act 1975 (Cth) and Family Court Act 1977 (WA)

The Australian laws that cover all issues relating to families and
separating couples, such as divorce, property, spousal maintenance
and allissues concerning the living and care arrangements of children
of arelationship after separation of their parents.

Federal Circuit and Family Court of Australia Courts have the power to
dealwith legalissuesresulting from the breakdown of marriage and
specified de factorelationships.

Independent legal advice

Fulland comprehensive advice from a legal representative/lawyer.

Alegal representative orlawyer cannot properly advise both parties
to adispute. Independentlegal advice means that each party has
received fulland comprehensive advice regarding theirrights from
theirown separate legal representative/lawyer.

Marriage

The union of 2 people to the exclusion of all others, voluntarily entered
into forlife. To be avalid marriage, the union must meet the legal
requirements set outinthe Marriage Act 1961(Cth).

Property

Any assets (things you own) or any liabilities (debts you may have or
anything you owe money on). The use of the term ‘property’ does not
justrelate toreal property (real estate), but to otheritems of value you
may have acquired.
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Property agreement

Anagreement finalising the division of the property of the relationship,
reached by you and your former partner through negotiation or family
dispute resolution, but prior to taking any steps to create a binding
arrangement.

Property pool

Thisis the value of the property thatis available for division after
payment of alldebts that are agreed to be ajointresponsibility.

Sometimes the property poolis called the net property pool.

Property settlement

Aterm commonly used where parties finalise theiragreement under
the Family Law Act to create a binding arrangement.

Separation

Assituation where the parties to arelationship cease to co-habit

as acouple, andwhere one or both of the parties deemthat the
relationship hasirretrievably broken down. There is no distinction
between marriage and de facto relationshipsinrelation to the issue of
separation.
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The tools

Microsoft Word versions of the toolsin this section are [m] 5 [m]
available to download if you need extra copies or more a
space to write. Visit relationships.org.au/a-fair-share or '
scanthe QR code. [=l

Financial checklist

Save time and money by having these details available foryour FDR
practitioner and lawyer.
Details of the financial history of your relationship including: /

alist of assets(cash, real estate etc.) and liabilities (loans, credit
cards etc.)that you brought to the relationship (yourinitial
contribution)

arecentvaluation ormarket appraisal on any real estate

alist of all the other assets of the relationship, such as vehicles,
investments, shares and valuable household goodsin your
name, joint names or your former partner’'s name, including the
approximate market values

arecentvaluation ormarket appraisal on any real estate

details of any benefits or windfalls received such as redundancy
orinheritances and the dates and amountsreceived

details of any assets orliabilities acquired since separation

alist of allhouseholditems that you have not already been able
to split

details of any existing or anticipated financial resources (i.e.,
employee benefits, anticipated benefits from deceased estate,
beneficiary of a trust)

details of any disposal/sale of property inthe 12 months prior to
separation, or after separation.
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Details of yourincome and superannuation entitlementsin your ‘/
name, joint names, or your former partner's name including:

Details of all outstanding liabilities in your name, joint names, or
your former partner’'s name including:

° mortgage orhome loan documentation
o vehicleloans(including anticipated payout figure)
o creditcards

o hire purchase agreements, including hire orrental
agreements forhousehold items

o ‘pbuynow, pay later’ liabilities
o taxliabilities

o outstanding bills oraccounts for whichyou have beenunable
toagreewhoisresponsible.

Details of your non-financial contributions to the relationship \/
Care arrangements for children
Household duties

Home modifications and renovations
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Property information

List all property owned by you and your former partner, estimating the

value of eachin the Equity column.
Column definitions:

‘Legal owner’: The legal owner, person withlegal responsibility or
personthe propertyisregisteredto. This may be you, your partner,

orboth of you (joint).

‘Market value’: The current estimated market value of the property

in Australian dollars.

‘Amounts owing’: Any amount owed on the property, such as a

mortgage, in Australian dollars.

‘Equity’: ‘Market value’ minus ‘amounts owing’.

Realestate address 1:

Legal owner: Market value:

Real estate address 2:

Legal owner: Market value:

Real estate address 3:

Legal owner: Market value:

Amounts owing: | Equity:

Amountsowing: | Equity:

Amountsowing: |Equity:
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Funds held inbank accounts, building societies, credit unions or other
financialinstitutions:

Legal owner: Marketvalue: Amounts owing: Equity:

Motorvehicles (include year, make, model and registration):

Legal owner: Marketvalue: Amounts owing: Equity:
Shares:
Legal owner: Market value: Amounts owing: | Equity:

Businesses yourun orshare (include business name, ABN and any other
relevant information):

Legal owner: Market value: Amounts owing: | Equity:
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Furniture, household goods, shed/garage contents:

Legal owner: Marketvalue: Amounts owing: Equity:

Anticipated taxrefunds:

Legal owner: Marketvalue: Amounts owing: Equity:

Other(e.g., time share, boat, caravan, paintings, antiques, jewellery):

Legal owner: Market value: Amounts owing: | Equity:

Insurance policies with cash surrendervalue (i.e., can be cashedin):

Legal owner: Market value: Amountsowing: | Equity:
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Superannuationfund:

Legal owner: Marketvalue: Amounts owing: Equity:

Superannuation fund 2:

Legal owner: Market value: Amounts owing: |Equity:

Superannuation fund 3:

Legal owner: Market value: Amounts owing: | Equity:

Total equity:
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List of debts

List alldebts owed by you, your former partner or both of you (joint).

Description Owed by Debt
amount

Creditcards:

Other personalloans:

Any amounts owing on purchases (hire
purchase, ‘buy now, pay later’ schemes):

Present or anticipated taxliabilities (i.e.,
income tax, capital gains tax):

Other debts orloans not included above:

Total amount:
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List of companion animals

List companion animals (family pets) where ownershipis disputed
betweenyou and your former partner.

Name /descriptionof | Relevantinformation about the history of the
companion animal companion animal’s care and ownership.

Seeklegaladviceif youneed further support tounderstand the
relevant factorsrelating to property disputes involving companion
animals.

The tools



Contributions and future needs

Please complete the sections below based on your own understanding
and access toinformation. Some questions will ask you about the other
party butif you don’t have the information, you can leave that part blank.

Aboutyou

Name Date of birth

Youremployment andincome

Employer Full-time or Grosssalary | Value of employee
part-time benefits

Do you have any otherincome sources (e.g., superannuation, Centrelink,
investments)?

Do you have any health and or wellbeing concerns that could impact on
your capacity to earn anincome in the future?
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About yourrelationship

How long was your relationship?

At the start of the relationship, did either of you contribute significant
resources?

Did either of you receive any ‘windfall’ benefits during the relationship
(e.g.,inheritances, redundancies/termination benefits, gambling/lottery
winnings, Transport Accident Commission or WorkCover payments etc.)?

Did either of you make negative financial contributions to the relationship
(e.g., were substantial resources of the relationship directed to
gambling, alcohol or substance addictions etc.)?
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Did family violence impact your ability to make contributions?

Have either of you made substantial contributions post separation
(mortgage repayments, rate payments, renovations etc.)?

Have either of you used significant resources post separation (removed
funds from accounts, sold assets etc.)?
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About your children

What are the names and ages of your children?

What are the current care arrangements for your children?

What are the current child support arrangements/payments?

Are there any otherarrangements/payments for expenses relating to
children (apart from child support)? e.g., extra-curricular or school fees.

Do any of your children have any health or wellbeing concerns e.g.,
disability or healthissues?
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Where to get more support

Safety

Emergency services 000

If you or someone you know is inimmediate danger,
callO0O0 forpolice and ambulance.

1800RESPECT

National 24/7 sexual assault, family and domestic violence counselling
and safety planning. Call 1800737732 orvisit1800respect.org.au

Counselling and mental health

Relationships Australia

Australia-wide relationship support services forindividuals, families and
communities. Call 1300 364 277 or visit relationships.org.au

13YARN

Talk 24/7 with an Aboriginal or Torres Strait Islander crisis supporter. This
is a confidential, culturally safe space to yarn about your needs, worries
orconcerns, without judgement. Call 13 92 76 or visit 13yarn.org.au

Beyond Blue

Learnmore about anxiety, depression and suicide prevention, or talk
through your concerns with Beyond Blue’s 24/7 support service. Trained
mental health professionals will listen, provide information and advice,
and pointyouintheright direction so you can seek further support.

Call1300 224 636 or visit www.beyondblue.org.au/get-support

Kids Helpline

Free, confidential telephone and online counselling for children and
young people aged 5to 25.

Call1800 551800 orvisitkidshelpline.com.au
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Lifeline
24/7 crisis support and suicide prevention services.

Call13 1114 orvisit lifeline.org.au

MensLine Australia

Afree national 24/7 phone and online counselling service formen
concerned about relationships, mental health and wellbeing.

Call130078 9978 or visit mensline.org.au

QLife

Provides anonymous and free LGBTIQ+ peer support and referral for
peoplein Australia wanting to talk about sexuality, identity, gender,
bodies, feelings orrelationships. Visit glife.org.au

Suicide Call Back Service

Afree nationwide service providing 24/7 phone and online counselling
to people affected by suicide.

Call1300 659 467 or visit suicidecallbackservice.org.au

Children and parenting

Australian Government Department of Social Services

Information about programs and services administered by the
Department, including programs for families and children.

Visit dss.gov.au/families-and-children

Australian Government—Services Australia

Helps separated parents to provide the necessary support for their
children’s wellbeing. The website includesinformation about legal
services, servicesinyourlocal area and calculators for child support.

Visit servicesaustralia.gov.au/separated-parents

Raising Children Network

Provides parenting videos, articles and apps backed by Australian
experts. Visit raisingchildren.net.au
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Family relationships and family dispute resolution

Relationships Australia
Australia-wide relationship support services forindividuals, families
and communities.

Call1300 364 277 orvisit www.relationships.org.au

Family Relationship Advice Line

Afree helpline to assist with family law problems for those unable
to attend a Family Relationship Centre. Provides information about
options andlocations of family services for separating families,
including Family Relationship Centres.

Call1800 050 321.

Family Relationships Online

Providesinformation about and services to assist all families to
manage relationshipissues, including agreeing on appropriate
arrangements for children after parents separate. Includes a national
directory of support services, including Family Relationship Centres.

Visit familyrelationships.gov.au

Family and Relationship Services Australia

The national peak body for family and relationship services provides a
directory of member services andlocations.

Visit frsa.org.au/member-directory
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Family violence

1800RESPECT

1800RESPECT s the national domestic, family and sexual violence
counselling service. It supports people experiencing, or at risk of,
sexual or family violence, their family and friends, and front-line
workers and professionals. It also provides information on family
violence, legal, housing and finance and other support services in your
state orterritory.

If youneed aninterpreter, you can call I8O0RESPECT and ask them to
organise this, orcontact the telephone Translating and Interpreting
Service on 131450 and ask them to contact IBOORESPECT.

Call1800 737732 orvisit1800respect.org.au.

Men’s Referral Service

The national counselling, information and referral service formen who
useviolence and abuse and want to change theirbehaviour.

Call1300 766 491 or visit mrs.org.au

Financial

Centrelink

Information about government benefits, assistance and allowances,
including paymentinformation for families receiving family assistance.

Call13 6150 orvisit servicesaustralia.gov.au/centrelink

MoneySmart
Free online resources and tools to help you manage your money.

Visitmoneysmart.gov.au

National Debt Helpline

Free financial counselling and online advice about debt and managing
yourmoney. Call 1800 007 007 orvisit ndh.org.au
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Gambling Helpline

Call1800 858 858 to speak to agambling counsellor 24/7 across
Australia or visit gamblinghelponline.org.au for free online support.

Mob Strong Debt Help

Afree nationwide legal advice and financial counselling service for
Aboriginal and Torres Strait Islander people.

Call1800 808 488 or visit mobstrong.org.au

Small Business Debt Helpline
Afree service for small business ownersin financial difficulty

Call1800 413 828 or visit sbdh.org.au

Rural Financial Counselling Service

Free and independent financial counselling for eligible farmers, fishers,
foresters and smallrelated businesses experiencing, or at risk of,
financial hardship.

Visit agriculture.gov.au/agriculture-land/farm-food-drought/
drought/rural-financial-counselling-service

Interpreters

Translating and Interpreting Service (TIS National)

Aninterpreting service for people who do not speak English and for
agencies and businesses that need to communicate with theirnon-
English speaking clients.

Call131450 orvisit tisnational.gov.au

National Relay Service

This service canhelp youif you're d/Deaf or find it hard to hear or speak
to hearing people onthe phone.

Visitaccesshub.gov.au
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Legal

Australian Government Attorney-General’s Department

Information about Australia’s family law system and services such as
family dispute resolution. Visit www.ag.gov.au

Community Legal Centres Australia

Links to organisations in each state and territory that may be able to
assist youwith alegal problem. Visit clcs.org.au/legal-help

Federal Circuit and Family Court of Australia

Information and procedural advice, forms and brochures, and referral
advice to community and support services. The website includes a
free, live chat option.

Call1300 352 000 orvisit fcfcoa.gov.au

Family Court of Western Australia
Information about Court services, applications, forms and resources.

Call(08) 9224 8222 orvisit familycourt.wa.gov.au

Law societies and institutes
Contactyour state or territory law society orinstitute below for help
finding alawyer.
Australian Capital Territory: Visit actlawsociety.asn.au
New South Wales: Visit lawsociety.com.au
Northern Territory: Visit lawsocietynt.asn.au
Queensland: Visit gls.com.au
South Australia: Visit lawsocietysa.asn.au
Tasmania: VisitIst.org.au
Victoria: Visitliv.asn.au
Western Australia: Visit lawsocietywa.asn.au
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Legal aid commissions
Contactyour state or territory legal aid commission below for
information about legal assistance, and advice and referral to
appropriate services for separating couples.

National: Visit nationallegalaid.org.au

Australian Capital Territory: Call 1300 654 314 or visit
legalaidACT.org.au

New South Wales: Call 1300 888 529 or visit legalaid.nsw.gov.au
Northern Territory: Call 1800 019 343 or visit legalaid.nt.gov.au
Queensland: Call 1300 651188 orvisit legalaid.gld.gov.au

South Australia: Call 1300 366 424 or visit Isc.sa.gov.au
Tasmania: Call 1300 366 611 or visit legalaid.tas.gov.au

Victoria: Call1800 677 402 or visit legalaid.vic.gov.au

Western Australia: Call 1300 650 579 or visit legalaid.wa.gov.au
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Notes ﬁ

Use this section to note down additional information and thoughts.
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Relationships

AUSTRALIA

1300 364 277
www.relationships.org.au

Relationships Australiais a leading, not-for-profit provider that
supportsindividuals, couples, families and communities to have safe
andrespectful relationships.

We provide counselling, family dispute resolution, trauma support,
mentalhealth services, and a diverse range of other family and
community support, professional training and education programs.
These are delivered through a network of over 100 service locations
across all Australian states and territories. Our work is informed by
our 75 years of experience and our knowledge of the crucial role of
relationships in protecting and enhancing mental health and wellbeing.

As a community-based organisation with no religious affiliations, our
services are for allmembers of the community, regardless of religious
beliefs, age, gender, sexual orientation, cultural background or
economic circumstances.


http://www.relationships.org.au
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